We’re also trying to create a layoff aversion early-warning system modeled after what Pennsylvania has done.
We launched a program we call ASSET, which means Assist, Stabilize, Secure, Empower and Turnaround, in New
York City and Long Island where the greatest concentration of population and business activity is located. We’re
trying to get ahead of distressed situations in businesses
through an early-warning dashboard that taps into new
databases and relationships with local economic development, financial issues and people who are often aware
of situations of distress long before a WARN notice is issued.
As you know, Federal WARN legislation says firms
are required to provide notice when they are about to undergo significant downsizing or layoffs. It’s a very important tool, and we could use it more effectively if we get
more notice.
Our experience has been that once we get the WARN
notice, it’s often too late to salvage the business and save
those jobs. New York State has pushed the WARN legislation further, and we require 90 days notice rather than
60 days for firms that have 50 employees or more rather
than 100 employees or more. Senator Sherrod Brown has
introduced similar legislation in Congress. We do our
best to respond to the dislocations by providing services

for dislocated workers, but it’s frustrating to get involved
in situations where that’s the only thing you can do. With
six months or even a year prior notice, more could be
done to stabilize the business.
The ESOP option is a very important component in
the tool kit. It’s very difficult to apply the ESOP program
effectively in situations of severe distress when the business is really on the threshold of collapse. However, by
creating a layoff aversion early-warning system and having ESOPs as one option, we think we are moving in the
right direction and we’re looking to get more support
from the federal government to do that.
We’re returning to our history because we know
from experience that tapping into the entrepreneurial
talent of working people is a great opportunity and has
great benefits in our communities and throughout our
country.
I want you to understand my commitment to the
work that you’re engaged in and New York State’s
growing commitment to that work. I don’t know if we’ll
be successful because success is never guaranteed, but I
do know that we must continue to try. Together, we will
maximize opportunities and the possibilities for success.
We should do no less and take pride in knowing that we
have done all we could. Thank you. OAW

My ESOP Has Terminated
When Do I Get My Money?
Bill McIntyre

U

nfortunately, with the country enduring the
Great Recession, some ESOP companies have
not survived, and their ESOPs have been terminated. Also, some ESOP companies have been sold and
the ESOP has been terminated as part of the sale. We’ve
received several calls from ex-employees of those companies wondering when they’ll receive their ESOP benefits.
There is no specific deadline as to when a final ESOP
distribution must be made. Typically, an ESOP trustee
will not allow a distribution until the IRS has ruled that
the ESOP has been officially terminated. To do otherwise
would put the ESOP trustee at risk. Sometimes, the IRS
process takes a couple of years to make a determination
with respect to a specific ESOP.
There are several steps that an ESOP must follow before it can make final distributions to ESOP participants.
An IRS Form 5310 “Application for Determination for
Terminating Plan” must be filed. The ESOP’s final tax
return must be filed. In the case of a sale, there are often
events subsequent to the transaction date that affect the
sale price and must be taken into account; for example,
a reduction in sale price for the discovery of listed assets that are missing or inventory that is obsolete but still
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on the books. Final allocation calculations must be determined. The treatment of unallocated shares must be
determined.
Of course, if an ESOP company declares bankruptcy,
it’s highly likely that the ESOP stock is worthless. If a
company is forced to liquidate, it is required to pay off its
creditors before it can pay its owners. Typically, there’s
not enough money to pay off all the creditors, which
means there’s nothing left for the owners, the ESOP participants.
However, even if the ESOP stock is worthless in the
case of bankruptcy, many ESOPs have cash in ESOP participants’ individual accounts, and the participants are
entitled to receive that cash. If the company is bankrupt,
the cash in the ESOP must be used to pay the fees for the
ESOP attorney, trustee and administrator in terminating
the ESOP, so there sometimes is no cash left over for the
ESOP participants in bankrupt ESOP companies.
The message: If an ESOP is terminated because the
company was sold or entered bankruptcy, employees
should not expect a quick payout of their ESOP benefits;
and, in the case of bankruptcy, there may not be any ESOP
benefits. OAW
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